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Ref:  8EPR-EP



Susan Bachini Nall

Chief, Colorado West Regulatory Branch

U.S. Army Corps of Engineers

400 Rood Avenue, Room 224

Grand Junction, CO  81501





Re: Climax Mine – McNulty Gulch, SPK-2013-00045



Dear Ms. Nall:



We are responding to your request to review the preliminary draft jurisdictional determination (JD) under the Clean Water Act (CWA) of waters in McNulty Gulch near Leadville, Colorado. You requested, in particular, that EPA review the significant nexus analysis in the preliminary JD and the application of the waste treatment exclusion 40 CFR §§ 122.2, 230.3(s), 232.2 for the Climax Mine waste treatment system to these waters. We have concluded the significant nexus analysis as well as the application of the waste treatment exclusion are consistent with Clean Water Act regulations and CWA Section 404(f)(1)(F) and EPA policy.	Comment by Ott, Toney: Can’t use the word preliminary in this context, the Corps RGL on JDs defines preliminary to mean something else and it might be confusing	Comment by Ott, Toney: Can’t use preliminary that actually means something else in the Corps JD guidance	Comment by Perkins, Erin: Need to put in regulatory citation.	Comment by Perkins, Erin: We need language in here about our review of the significant nexus analysis and that we agree with the Corps’ approach. Then we can talk about the WTE.



The EPA has reviewed the Corps’ documentation and approach analysis into the significant nexus assessment. We agree with the Corps’ approach analysis and status determinations of waters addressed in the draft SPK201300045 JD. Regarding the waste treatment exclusion, the EPA evaluated whether the waters of the U.S. upstream of the waste treatment system remain jurisdictional waters of the U.S. under the CWA. In 2007, tThe EPA and the Corps addressed the jurisdiction of waters upstream of waste treatment systems in a joint memorandum[footnoteRef:1] EPA/Corps Joint Memorandum from October 25, 2007, Waters Upstream of WTS POA-1992-574, and POA-1992-574-Z. The memorandum states, “EPA and the Corps agree that the agencies’ designation of a portion of waters of the U.S. as part of a waste treatment system does not itself alter CWA jurisdiction over any waters remaining upstream of such a treatment facility. This includes waters that are not actively conveying wastewater or seepage to the facility for treatment.” Therefore, the The Corps’ jurisdictional analysis is consistent with this memorandum and EPA agrees with the Corps’ conclusion that CWA jurisdiction over the McNulty Gulch waters of the U.S. is not severed by the downstream Climax Mine waste treatment plant and system.	Comment by Perkins, Erin: Need to footnote this comment	Comment by Ott, Toney: Not clear how Erin want to footnote this information and not clear how to footnote in a letter	Comment by Wade, Alexis: Seems conclusory. Is there more to say here about upstream and downstream? It would help to describe the waters at question and the significant nexus analysis to put these statements into context. Then I’d suggest rearranging so that there’s a paragraph about significant nexus and a paragraph about WTSE.  [1:  EPA/Corps Joint Memorandum dated October 25, 2007, Waters Upstream of WTS POA-1992-574, and POA-1992-574-Z] 




In addition, the EPA evaluated whether the wetlands in McNulty Gulch are part of the Climax Mine waste treatment system. Based on site visits by EPA staff and additional data and document review, the EPA has concluded the wetlands in McNulty Gulch do not function as part of the mine’s waste treatment system. The Climax control ditches and mine interceptors are not part of the waste treatment system defined by the mine’s NPDES permit. The current and past CWA National Pollutant Discharge Elimination System (NPDES) permits for the mine’s discharge into Ten Mile Creek do not identify natural wetlands and stream resources as part of the treatment system. If These natural wetlands and stream resources at issuewaters, including wetlands,  are not specifically identified in the applicable NDPES permit as part of the waste treatment system, then indicating that they would are generally not be considered to be aa part of the treatment system resulting in applicability of the waste treatment exclusion to those waters. 	Comment by Alexis Wade [3]:  changed the wording because I don’t think we have ever said that the WTSE must be noted in the 402 permit



The EPA also reviewed the development documents associated with the EPA’s Ore Mining and Dressing Effluent Limitation Guideline to determine if there was an indication that the McNulty Gulch wetlands were part of the waste treatment system at the Climax Mine. The EPA did not find explicit inclusion of the wetlands as part of the Climax Mine waste treatment system in these documents. Although the EPA does recognize the need to manage water runoff at mine sites with, for example, the use of diversion ditching, and grading to prevent excess water from entering the working area. The Climax control ditches and mine interceptors are not part of the waste treatment system defined by the mine’s NPDES permit. 



The EPA recognizes the need to manage water runoff at mine sites with, for example, the use of diversion ditching and grading to prevent excess water from entering the working area. However, a review of the documentation, site visits, and additional data, does not indicate that the particular waters at issue are excluded from CWA jurisdiction. Therefore, tThe EPA agrees with the Corps’ determination of significant nexussignificant nexus analysis to determine jurisdiction under the CWA as well as the Corps’ application of the wastewater treatment exclusion. 



If you have questions or wish to discuss thisthis, further please contact me at 3033126236 or hamilton.karen@epa.gov. 





Sincerely, 







Karen Hamilton, Chief

Aquatic Resource Protection & Accountability Unit

Ecosystems Protection Program



Cc:
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